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Supreme Court Syllabi

Ty,

C, H. Mab &%, Thos, Ha Administrator of
the E?u:a of Joel Bt.n:".!i. Deceased.

Error from c'cwur County.
REVEESED.
BYLLABUS. By e COUET. Horron,C.J

1. Annual crops, likes wheat, which  are ths
product of industry saod care, sown by the
owner of the soil, or his wenant, while growing
and {mmatured, are personsl plogrty.

2 Whesre s person in good fal
of & tenant, having s terin less than two yurll
an intarest in his fsase without the sasent o
the landlord, such contract Is voldable ml!g-
not absolately void. Sach contract with the
subssquant assent of ths landlord is valid.
ha refises to assent. the sub-tenant cannot, as
sgainst his objeciion, take on of the

&mn}?sﬂ. or any of the gro crop under
- age.

All the jnstices concurring.

A true copy.

Attess: C. J. BROWN,

[#EAL] Clark Suprems Court
2508

The State of Ksnsas on the Relation of John
T. Listle, Attorney General ve. The Dodge
Clty, Montezuma & Trioidsd way Com-
pany, ot al,

Origianal Proceeding in Mandamus
, PEREMPTORYWWRIT DENIED.

BYLLABURL Br e Counmt. Hontow, C. J

Where s rallway company owning s short
Yine of rallroad o tweht_\‘-ﬁ?: miles only, is
wholly Insolven:, and such company has no
eéars or engines with which to operateir,
and no funds or property to be applied for the
poayment of the expunses of the company or
the road, and the use of the road has been
abandoned for several months, and the road
eannot b operated, excapt at & great loss, by
any e¢orporation or person, not .aking Iinto ac-
count the repairs of the rond and the taxes
sthereon, the suprems court, having some dis-
cretion lo the 'i anting of a writ of mandamus
will not compe!, by a peremptory writ, the
rallway company to replace or put into repalr
it track, s part of which has been torn up, as
such an order wonld be useless or fullle and
of no public bhenefit,

All the justices concurring.

A true copy.

Attest: C. J. BROWN,
[srar] Clerk Sapreme Court
0506,

E. 8 Ralston, Trustes, Ed. F. Barrell, Clerk,
and H. J. Gyles, Treasurer, ¢t al va. The
Dodge City, Monteruma, & Trinidaa Rail-
way Company, E. F. Kellogg. Harry Benja-
mlo, €t al,

Error from Ford County.
AFFIRMED.

SYLLABUS. By THE COURT. Horton,C.J

i. Each organized towpship in this state
is a body polltie and corporate, and {ts proper
nanes may sue and be sued.

d A township may bring sn action in its
OWn propar name, but the trustee or other
officers of the wwnship are not the proper

laintiffs in an acsion intendasd to be brough s

y the township. or for the benetit of the
township, or In the interest of the people
of tha sownenlip,

All the jusitices cOnCUrring.

A trug copy.

Attest: C.J. BROWN,

[=EAL] Clerk Supreme Court

9120,
The Clity of ElDorado va C. O. Beardalay.
Appeal from Butlsr County.
AFFIRMED,

EYLLABUS By THE COURT. HortoN,C. J

L. Anordinance of a elty prohibiting the
snle of Intoxicsting Hauors within the ﬁ:mu
of such ¢ity, exoept LY persons having o per-
sell, as provided for by the luws of
laws of the state, Is not an ordinance 1o regu-
Iato the sale of Intoxicating liguors, bat to
probibit tne sale thersof.

L, Where a polloe court of s clty has jurizsdie-
tion to try nnd punish a party for the
violation of a eity ordinance. when the
prasecution Is for that violation alone, the
eourt hnas also the powsr to try and punich a
party for the comnmission of several violations
of the same ordinance if united in the same

complains, In such cuse, punishment for
the different violations cf the same
ordinance is not o be aggregated

a0 us to make a single or antire punizbment
for all the violatlons, but the sentence for ench
vVioiatlon is to be imposed separately and as
for a sepurate offense.

All the justices concurring.

A true copy.

Atltest: C.J. BROWN,
[sEAL]) CYerk Supreme Court
yond,

A P . RKelly. and W, E. Kally, Copartners as
;h%mrlu Lumbar Company ve. Benjamin
' n.

Error from Fianey County.
REVERSED.
BYLLABUR By TiE COURT.

Where the notice to tak a de (tion dpec-
ifles *that the taking will be jourped from
day to day,” it Is not error for the notary, ba-
fore whom the depositlon is aken, to adjourn
the taking of the depositiyn from day to day,
at the instance of the attorney for the party
giving she notice, where neither the opposing
nﬂ.y. nor is uu.urnez appears at any time

fore such notary public, and there s no ¢on-
tention that the adjournments were taken for
the purpose of annoying the opposing party.
or preventing cross-exsmination, or causing
any unnecessary expense or delay.

All the justices concurring.

A trae copy.

HortOoN.C.J

Altest. C. J. BROWN]
[smaLr] Clerk Supreme Court.
6s1a

The Orchard Piace Land Com vs. Euge:
A. Brady and the City of m{n. Cisy. in

Error from Wyandotte County.
AFFIRMED,

BYLLARUS. By tHE COURT. Horrox.C.J

Where a clty, in grading one of its streets,
filled up & natural water course, and as a sub-
stitute for the water course or channel
constructed a small sewer or cnlvert
under the grading or embankment on
the strect, and with the consent of

land compsny extended the same sev-
eral feet upon its private property, and the
land eom ¥ graded up [ts lots and contin-
ued the city sewer or culvert through ita own
proparty by juinlnf Its sewar or culvert with
the city sewer. and subsoquently the sewer or
cwivert of the land cum;-lﬂx’. on sccount of its
negligent construction and maintenance, fell
in and obstructed the sewer or culver: buils
b{ the clty, and thereby caused the overflow
of the waters formerly carried off by the
natural water course, Held, That the land

company is liable for the dam ased
such obsironotion of the sewer an tllg.owrﬂ::
of the waters resulting therefrom.

All the justicea concurrning.

Ao

S8 2 C. J. BROWN,

(sRaL] Clerk Supreme Conrt

ma

John F. Freess vs. Edward Spouten, et al.
Error from Klows County.
REVEESED.

BYLrABUS By rar Cover.

HortOow, C. J

1. All that i required of an a cant ¢
make an entry and a purchase of 3 tracs of ﬂ:lg
Indian trust and dimi ‘reserved

i that be shalli bave all the qualifica-

of & preempror: that he be an
sciual settler on the land at the date of his
m :nd that he shsii full payment

4 A morigsgee from so entry man of a

——
tract of OT -Indian trmpst and diminisbed
resarved lands sfter final receipt is given. and
Mmmmb gt 1C ga% :u’_::m. u.‘wﬁ;rhé't
ect (o rvisc
?h.a ] of the nﬁ’:nl l,-:nr.d p:mco of
the Unitad Stazes.

S Ifthes cant of sntryman having all
the quall@cations of & pre-emptor and Ifslas
an aciaal settler on the land ac the date of his

entry, purchases and pays for s tract of the
O8a 'lndl.n.u trust l.m{“d!mlnlqped resarved
lan aod after oblalning his final receipt,
execules & Mo to snother party upon
St rmatig, e moTopagss. Gaters. (hio S S0k

e, gnt -
Iusive fraudulani agr third

sament with &
o have his -%.l entry cancalled and
n pursuance thareof a colluosive contest

commenced such other psrson xagnmn the
entryman, and by the collusion and fraud of
the parties, the United States land officers are

imposed upon and a cancellstion of the antry
is Moﬁom a8 to spparently transfer the
title and interest of the entryman to such
other person : Held, That as to the morigagee,
having no noluc. of t!:‘e comuﬁ ?Ir of ;n ,1 cg
the proceedings, such cancellation, svin

baeu%bn.lned by ecoliusion and frand of the
mu thereto, does not bind or conclude

All the justices concurring.

A true copy.

Attast: ol C.J. EROWN,

[s=aL] Clerk Supreme Courkt
9504,

The State of Kan=as vs. John Sutton.
Appesl from Reno County,
BEVERSED.

By THE COURT. Horrox,C.J

SYLLAEUA

Under section 8. chapter 121, sess. lawa of
1571, (parg. 2232, gen, stat. 1880) and section 02
of the act relsting to crimes and punishmments
}pnrg.ms. Fu:. stat 18:9) a rson who unlaw-
ully and feloniously recelves any goods or
property stolen. taken and carried away from
a railroad depot, station housse. passénger
coach, express or frelght ear, knowing the
same to bave been s felonionsiy stolen from
such a place, Is guilty of & felony without re-
gard to the value of the goods or property so
stolen,

Johmnston, J., concurring.

Allen, J,, dizsenting.

A Lrug copy.

Atlest: C.J. BROWN,
[smaL] Clerk Supreme Court
9631 ~—

George D. Hale va. Oscar Blschoff.
Proceedings in Quo Warranto.
JUDGMENXT FOR PLAINTIFF.

SYLLABUS BY THE CoUBT. HorronN.C.J

1. Where & sitatute authorizes the appolnt-
ment of an official and declares the tenmara of
the offige, aud is sllent on the ne o she
beginuing of the firat appoin tergm. the
commencement of the oflcial term begins to
run from the date of the appolntnent.

2. The ofilce of elty as-zcsgor of the vity of
Topekn, under the stetuty and the fdrss ap-
pointmant made by tho mayor ana eliy conn
¢l on Febroury 6, 182, eommeneed o run
from that date. Eacbh sucesodine term of twa
years followed each osher in regular order, the
one commenclug where theother endod,

# Where the term of a elty ofticinl 14 fixed
Al Lwo years and o person (2 appaiited to the
ofMice tor one yoar only. the appointment is
valld for the full statalory perlod.

4. Where an appoiniment to an oflice is
made during a vacancy fo o« full term, this 1=
in légal ¢ffect an appolntment to 1l gl vaco
aney only.

b. An officer whose official term has expired
poscession of the ffiee,

but who remalns in

having fall Fantrol thereof and excorclsing the
functions of the same, 1+ an oificer e Jaclo.
and all BFf his scts, within the limits of his
oflicial power, are valld as respocis the publle

and third persons,
All the justices concurring.
A trite copy.

Abtest: C. J. BROWN,
[seaL) Clerk Supreme Couart.
7061

Boston Loan and Trust Company ve, W, M
Organ, A. O, Wharton and Johin 5. Kenyon.

Error from Lyon Qounty.
AFFIRMED,

SYLLABUA BY THE COURT. Jomrxsrox. J

1. Mere irrogularities In the method of ob
taining the vacation of a judgment wrong-
fully obtalned and to which no objections
wers made will not defeay the order vacating
sauch judgment: nor can the omiszion of a
verification to & pleading be regarded as o

fatal defect, where the parties eecded Lo
trial on the megits, withous ot tion, ns
thongh the pleading was verlfisd saod the
iacues properly joined,

2 Pleadings examined, and hold, to e sufli-
clent to authorize the trial of th=s guestions
submitted to the court, amd ths «vidence
found to be suMlcient Lo sastaln the deci=jon
vacating the judgment and permitiing the

garnishee to enme In snd defend wsgainst the
clalm of the plalntifn.

8 The garnizhec in the netion answered
and showed that the land which bhad been at-
tached as the proporty of the defendant had
besn conveyed to the garnishice In pasment of
a just debt owing to him by the defendant,
and that the land when falrly valued wae
wholly inndequnts to discharge the indebted-

ness. There was an understanding bhetweeu
the garnishee and defendant that (f at sny
time the formoer conld abtein more fg

property than the amount of the indebt
the surplus should be pald to the dels

Upon the trial it waa shown that 1l st uf
the garnishee was bona flde nnd thint ! -
fer of the real estate in gatisfartion « debt
was made In good falth, and th spnied
testimony was thel no Interest ro Ined in
the property beyond what was necessary to
satli=fy the demand of the garnishes, Jeld,

That as a sale of the vroperty undéer plain-
tiffs attachment would ¥i Id} nothing nud
serve no benelicial purpose, the ruling of thy
court discharging the garnlshee and dissolye
ing the attachment was not error
il the justices comcurnng.
A truo COpy.

Attest: C.J. BROWN,
[BEAL] Ulerk Sapreme Court.
TOST.

E, S. Robinson vs. R. J, Waddeil & Company.
Error from Franklin County,
AFFIRMED.

SYLLABUA. BytHE COoURT. Jouxsrox, J.

In the absence of an agreement or counter-
valling equity the proceedas of a mortgage

ven to secure sevaral notes mata.ing at dif-
erent tlmes should be appiled to the pay-
ment of the notes in the order of tﬁe{r
maturity; but where the payee of the notes,
who was the mnrﬁgu?a. sefls the notes to
another and indorses the two notes first ma-
taring 83 an additional security aud to induce
the assignce of the notes and mortguge to
purchasa them, it was proper for the cours, in
order to give effect to the purposs of the par-
tiee, to decree that the unindorsad notes

should have precedence ln payment sut of the
fand derived from the foreclosure and sale of
the mor property.

All the justices concurring.

A true copy.

Atteat: C. J. BROWN,

[sEAL] Clerk Suprems Court
00T,

Josaph T. Patterson vs. Benjamin C. Galusha
Error from Bepublie County.

REVERSED,

SYLLABUS. By THEE Cover

G., who owned n rter gection of land, con
veyed 140 aores of same to P. in considera-
ti that P. would assume and pay s mortgage

n tedness which exisied against the land.
Afterward, 6. brought an action to recover
from P, ten acre: of the land or the value of
the same, alleging that P. had misrepreseated
the nature and amount of the indebtodness,
and that 150 aeres was sufficient considerasion
for she debt sssumed. [ n the tastimony in
the record it is feki, That the parties stood
upon an equal footing: that the nature and
aswmount of the debt assumed and the material
facta m the transaction were cqually within
the Enowledge of both: and that ihere was no

JoExsToxN, J

such deception and frand oa the part of . as
will defaat mnw,;nie of tha land or
justify a ry in favor of G.

All she § ! g

v C.J. BROWN

{smar] Clerk Supreme Court.

.J' ¥
L343 N
= . & il ) o]

7188
Wi Assocl
ulies Wigkelmg2th BISTIRE HapEiton

Error from Barton County.
AFFIRMED.

SYLLABUS Br taEx CounT. JommsTOR, J

Error cannot be !ad::_?nn the over-
ruling .of a motion for s new trial where the
mrﬁ falls to show that such motl o was filed
wu:ntn ihn- days after the judgment was
renders

All the justices concurring.
A trus copy.

Attest: C. J. BROWN,
[sEaL] Clerk Supreme Courk
7118

Clara N. Sellers, et al. ve. Henry Gay, ot aL
Error from Wyandotte County.
AFFIEMED.
By Tex CovRT.

BYLLABUS. JoaxssronN, J

The facts in the present case are found to
fall within the decision of Sellera vs. Crossan,
recently decided. and following that case it is
heid that the acts and conduct of the com-
{\lalnlng Plnlu estop them from dlsputin,
he validity of the mo foreclosed
favor of the defendants in error.
Grossan, 52 Kas, —; 35 Pac. Rep.

All the justices cone

A true copy.

Sellers va.

Altest: C. J. BROWN,
[sEaL] Clerk Supreme Court
8516.

The State of KEansas va. Morgan A. Stickney.
Error from Nemaha County.
AFFIRMED.

SYLLABUS, BY THE COUDRT. JouxsTox, J

1, Where a person breaks into a bullding
intending to commis larceny and does every
net essential to 8 burglarious breaking, the
mere fact that there was s detective with and
apparently assist'ng him io the commission
of the crime will not constitute a defense.
State ve, Junsen, 22 Kas,, 404,

2. If the entrance o the building was made
by the procurement and with the consencof
the owner, or by a person acting in & em-
ployment, the Lreaking eould not be regarded
as bargiarious, bus the fact that the owner
was willing to assist in and facllitate the de-
tection and arrest of the criminal s itself oo
consent to the commIission of the crime.

#. The appullant was arreated and bhis pre-
liminary examination was held elght days
batore the trinl, Two days belora the trial
counsel was assigned to bim,.nnd on the day
preceding the wrisl he filed an sftidavit fora
continuandce, stating that he had ot had sdif-
clent time in which to prepare for -triakand
selling forth thhe pestimony of an absent wit-
ness whose testimony he desired.  The stats
consented that the aflidavis for conitinuance
aliunld be read as the de osition of tlie ubsent
witness. and the court denied the continu-
ance. MHeld, That the denianl of the motion was
not e¢rror.

4. Newly dlscovered evidence that dis-
credits n witness or which i mersly camula-
tlve is not sudiclent canso fora new trial

All the junstices concusring.

A Lrife copy.
Attest: G. J. BROWN,
{sEaL) Clerk Supreme Court
7068,
he City of Kansas ity va. Emma C, Slang-

strom.
Error from Wyandotte County.
AFFIRMED.

SYLLABUS DY THE COURT. Jouxsrox, J

1. While a city has power where it is
deemed necessary to dlvert a stream passin
through its limits from fts natural rourse an
to confine it to a narrower cliannel, in doing
4 1t must use reasonable care lo pravent In-
Jury to others, and 1 dumage resulis Lo the
owners of private property from its negligence

e wrong-dolng in shis respect it will be liable
for the loas,

2 Where two or more parties by thelr con
current wrong-doing csuse injury toasthird
person, they are jointly and severally liable,
and the injared party may at his option insti-
tate an action and recover against one or all
of those contributing 1o the Injury.

& Special indings returned by the jary are
to be cunsidered together and 1f possible are
to be so construed as to harmonize them and
to uphold the general verdicL

3. The findings examined and held to show
that the damages recovered were the result of
the coneurrent wrong doing of the eity, and
anoiher -utl'.)'.fur the whole of which either
was linble'and that the findlogs aresallicient
to su<tain the general wverdle: and the judg-
ment.

All the jusilees concurring.

A true copy.

Atlest: C. J. BROWN,
[sEaL] Clerk Supreme Court.
7108,

Laura L. Ferree va. C. E. Walker, et al
Error from Wyandotte County.
DISMISSED.

STLLABUA BY tiE CoUuRT. Jouxstox J.

1. When the time for making andserving a
case¢-moade has elurs»d. the judge (s without
power tv extend the time for that parpose or
w0 suittle aud sign o case which may thercafter
L presented.

2, The jurisdiction of the jnd;{a to settle end
slgn w cave having been lost by lapse of time,
It can not be restored by the agreement of the
parties nor by any action which the judge
with shelr consent may ake.

#., A statement coer ified wo be correct by the
clork ot the dissrict court and which s Lova
record of the court {s not competens proof of
\he aligged facts thereip contaloned.

All tbe justices conourring.

A trus copy.

Atltest: C. J. BROWN,

|sEaL] Clerk Supreme Court
7118
The Gregory Grocery Company vs. Young &

Conboy.
Error from Johnson County.
AFFIRMED.

SYLLABUS By Tax Cover. JomxsTon, J

Falling debtors gave preference to several
of shelr cn tors over others by execullng
mortgages apon their pm(r:r:y tosatialy what
wers sliown to be bona debts. Ao unse-
cured ¢creditor caused an attschment o be
levied upon some of the property upon the
alleged grounds that the aebtors had and were
about to dispose of thelir property for wlie pur-
pose of defranding, hindering and delsylog
their ereditora. The disurict court upon a
hearing dissolved the sattachment, and 1t is
held npon & review of the testigavny that the
ruling of the court was not erroneouns,

All ihe judges concurring.

A Lrue copy. .
Attest: C.J, BROWN,
[sEar] Clerk Supreme Coart
9552,
Charles W. Datton, County Clerk of Cloud
County vs. The Citizens' Nasions! Bank of

Concordlia
Error from Cloud County.
REVERSED.

SYLLABUSR By THE COURT. Aluiex,J
1. The word credit as defined in paragranh
6547, of the gen. stat. of 1688, and used in the
chapter providing for the assessment and gol-
lection of taxes, does not incinde sbares of
stock in a pnational bank, and the owners of
such shares bave no right to deduct from their
asseseed value the amount of their debis,

2 The statute of this state which permits
debts owing in good falth by any person. com-
pany or corporagion (o be deducted from the
gross amount of credits belonging to such
l-er?qn. compt;n!y m&mulgon. n listing
their proper or on, when the ow
of sh.m?ﬂs 31' stock in a national bank TR0t
ailowed to deduct their Indebtedness from
the value of such & . is not In confiiet with
gaction 5319 of the gemeral statutes of the
Unitsd States. does not operate to tax snch
ghares at a greater rate than other moneyed
capital in the hands of individual citizens
and is valld: the law providing shat all cor-
porate stocks, all moneys secured by judg-

i every deseription sted for profit shall
?ol::bjwtmhn%ﬂn w;tehmn deduction of
indebiedness.

prevént the. collection of s tax which the
r.l:'latiﬂ justly ought to pay, for mere irregu-
ties in the proceeding of the assessor,or

ﬂmt ms O :

% justices concurring,

A copy- .

Attest: . C.J. BROWN,

[eEar) Clerk Supreme Court.
T116.

| ment, or lien on real estate, all moneys on de-

t in any bank, subject to withdrawal on
m&mmm ¥ all moneyed canpl-

2 Injunction can not be maintained to

Msry Buchtalls vs. Frank Stepanska.
Error from Republic County.
MODIFIED.
By Tux COURT. ALLEN,J
1 A fraudulent transaction in which botlf

partios have knowingly participated  wil

nel su. rt o cause of action In favor of
the intq‘::ur & counter claim or jundgment
for affirmative rellef in favor of the defendant.

2 Where ies purposely en e with
equal guilt B:rl'lja , immoral or frandulent
dunﬂnﬂ. the court leaves them where it finds
them, and will not lend its ald to either party.

All the justices concurring.

A trus copy.
Attest: C. J. BROWN,
[sEAL]) Clerk Supreme Court

7120

Danlel Hennigh and Mary Hennigh vs. Com-
mercial National Bank.

Error from Labette Counssy.
AFFIRMED.

SYLLABUS By TuE Count. AvLeEN, J
In this case a petition in error was filed in
the district court to reverse s Judument of o
justice of the peace for error in excluding tes-
timony, but as nelther the motion for a new
trizl notice of the time of hearing the same,
nor the action of the justice of the pence
thereon is Iocorporated in the bill of uxcep-*
tlons, such errors could not be eonsidered. and
:he-:tuaﬂct court rightly aflirmed the judg
ment.
All the justices concurring.
A truse copy.

tlest: C. J. BROWN,
sEkAL] Clerk Supreme Court,
48

State of Kansag, ex. rel. J. D. Naylor, County
Atorney, va. Fhe Dodge Clty, Montesuma
snd Trinidad Rallway Company, et al

Error from Gray County.
REVERSED.

SYLLABUR By THE CoURT. ALLENX.J

Tﬁe road bed and superstructure of a rail-
road bnilt ander a charter, obtalned in ae-
cordance with the laws of the swnte, s chargoed.
notonly in the hands of the orleinal corpo
rition, but of purchasers as well, with the bur
den of the company’s charcer obligations and
cennct be diverted from the purpose to which
It wns devoled, nor relleved from tals burden
withont the consent of the state duly ex-
pressed by the legislatare, or other competent
autherity.

All vhe justices concurring.

A LTu® COpY.

Atteat: C.J. BROWN,
[5EAL]) Cie1k Supreme Court.
g7,

Morgan County in the Siate of Missouri va
John D, McHne,

Error from Linn County.
AFFIRMED.

SYLLABUS, By THE CoOURT, ALreEx, ]

Sauraeties on a bond conditioned for the erec
tion fn accordance with certaln plans and
egectﬂtutlnns and keeping In repair of bridge
abusments, are released from lability by o
substantial change In the plans of the work
mode by the principal.and nccepred by the
obllgea of the bond, without their knuwftﬂlgtr
or sonsent

All the justices concurring.

A true copy.

Altost: C.J. BROWN,

[sEaL] Clerk Supreme Court
528

The State of Kansas vs, Fred Miller.
Appeal from Douglss County.
AFFIRMED.

SYLLABUR By THE COURT. ALLeEN, J

1. To constitute the erime of robbery by
foreibly taking monsy from the person of its
swaar, it Is not necessary that violence to the
peraon of the owner should precede the tak
g of the money, it 1s sufliclent if It be con
lemporanecns with the tmiciig

2 Where the court charged In substance
thai the viclence to the per-on of the owner of
the money mu<i have been with Intent to rob,
and that the money must have been “obiainad
from the money drawer” In the presence of the
owner, by means of force and violence v hi;
person and against his will, #Held, That under
the facts of this case, the word “obtained’
falrly expre=aed the same idea as the word
taken. and that no error was committed by
the use of the word.

All the justices concurring.

A truo copy.

Attest: C.J. BROWN,
[s2aL) Clerk Supreme Court
7075,

Noyes Spicer va. Martin L. Whecler.
Error from Greenwood County. |
REVERSED.

AYLLABUS BY T8E COURT. ALLEN, J

A petition filed under chapter 34, of the laws
of 1877, to obtaln a sale of lands for delin
quent taxes, whish does not mention all the
lands sought Lo be sold, eizher In the titie or
body of the petition, but refers to an exhibit
ns attached thereto. and made a part thereol.
ns containing o description of the lands, but
where no exhibit is fo fact atiached to the pe-
tition, but a lopse paper Indorsed with the
title of the case is filed with the clork, which
in fact contains a description of the land, and
o statemeoent of the taxes, ete, clalmed to be s
lien on it, 1s not sufficient as a basis of juris
dietion for the court to render any judgmuent
for tha sale of the lands not described in the
petition, and where a judﬁmant is rendered
under such & petition.snd lands not uen
tioned In any manner except in the exhibit
are sold thereunder, such sale I8 vold, and
confers no title on the parchaser.

All the justices concurring.

Attest: C.J. BROWN,
[seaL] Clerk Supreme Court.
G776,

City of Knnsae City va. Eugenia A. Brady et al.
Motlon for a rée-hearing.

ORDER FOR JUDGMENT SET ASIDE AND
NEW TRIAL DIRECTED.
SYLLATUE BY TEE CovUer. ALLEN, ]

1. The former opinion in this cuse npon the
guestions of law involved is adhered to. Hor-
won, C. J., dissenting.

2, Where the answers of the jury to speclal
questions submitted to them are not only In-
consistent with the general verdict. but with
each other 8+ to material matters no judgmen:
cnn be entered,but s new trial should be
ordered.

Johnston, J. concurring

A true ecopy.

Attest: C. 7 BROWN,
[smaL] Clerk Suprems Court.
7108

James Woodman vs. Richard Hunter.
Error from Républic County.
REVERSED.

SYLLABUS. By tHE CoURT. ALLEX, J

1. H testimony alone is not sufficlent
:olnpkmndsmunk

m ee of personal property who
surrenders note secured, nn% c?;xc:h the

worigage in cousjideration of tne note ofa

"BE. K W00

e B,

LGER, Mgr.

=2 TOPEKA

STEAM
LAUNDRY.

est and most completa

in the State.
SHIRT FACTOR
Wuu customers’' shirts

Phone 153.

in conneon-
tion whers

825 Jackson St.

MANUFACTURER OF

Write for Prices.

LU S S L T

——WESTERN

FOUNDRY AND MACHINE WORKS,

ESTABLISHED 18785.
O——————— FORMKERLY

Topeka Foundry s Machine

ESTABLISHED
R. L. COFRAN, Proprietor.

STEAM ENGINES,
SBHAFTING, PULLEYS, GEARINGS, FITTINGS, ETC.
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Works,

1868.

MILL MACHINERY,

TOPEKA, KAS. =
TS

PIANOS ano ORCANS

13 KEANSAS AVENUE.

IT you wish to buy or rent a first class new or second-hand Prawo or Onoaw,
upon the MOST FAVORABLE TERMS, call upon us.

™We have secured theservices of a first claes PIANO POLISHER and REPAINSD
and are prepared to repolizh all kinds of musical instruments, furniturs, etc

¢=" REPAIRING SOLICITED.

GONRON BROS.

R. D. INGERSOLL =Sy

Has removed his business to 107 East Sixth avenue, where he will do a General Underia
and Embalming business.

| HAVZ FIRST CLASS LADY AND GENTLEMEN EMBALMERS.
1 have the Finast and Largest Chapal and Best Morgue in the city, and belong to no combluo oF

antli-combine.

Rev. R. D. Ingersoll, Embaimer.

Ofiee Is open day and night,

197 East mixth Avenudr.

Telephone Na. 440

third party.secured by o new mortgzage in- |

cluding new and different securicy, withont
the knowledge or conseut of the original mort-
pagor. 1s bound by hig own bargain, and can-

not thervafter resort to the first mortgage as |

zecurity for the debt.
All the justices conourring.
A LTUE COpy.

Attest: e, 5. BROWN,
[sEAL] Clerk Supr:me« Court.
7111,

Thomas W, Gaunt vs, K. W. Harkness.
Error from Linn County.
REVERSED.

SYLLABUS, BY THE COURT. ALLEN,J
1. On the trial of an action on & promizsory
note, where the principle issue is as= to the
genulneness of the defendant's signature
thervto, it is error to permlit the defendant 1o
present to plaintl s witnesses, who are called
o westify as experts, false signatures to notes
prepared for the purpose of testing the ability
of the witnes<es to detect a forgery,and to
cio8s examine such witnesses as to such false
signatures, and thereafter to introduce such
slgnatures in evidence, and prove by another
witness the fact that he wrote them himself,

L I'ne rale that writings to be used as a
basis for the vomparison of hand writings
mist be odmitted to ke genuine by the party
against whom they are soupht o bhe used, or
at least L'lu-l.l'l)'d:l“ﬂ"(.‘!‘l to he s, applies ps well
to writings n=ed on the cross examination of
witnesses as on the direct, ~

All the justices concurring.

A Ltrue copy.

Attess: C. J, BROWN.,
[sRAL] Clerk Supreme Court.
0510,

Stato of Kansas va. W, H. Whitmore,
Appeanl from Osharne County.
HREVEERSED.

SYLLADUR, BY THE CoURT. ALLEN, J

On the trinl of a ¢riminal proascution for
=]l the jury after having received the direc-
ton of the cours, have the right to doeterming
at thelr diserecion, the law and the fact, par.
jrent, =tmt. 15859 and counsel has the right
nrgue his theory of the law of the
the jary. State ve. Verrv., 36 Kas, 416,
sl [ the con se of his argument may read
oo law books recognized as nuthorities
pearing up n the cass, and it Is error for the
coutrt to dueny this right,

All the justices concurring.

A Lrue Copy.

|

340,
o fairl

Aty LO

Attest: C.J. BROWN,
|sEAL] Clerk Supreme Court.
7008

The Chicago Lumber l."iokmpnny vs, Elln Lime-
rick.

Error from Wanbaunsee County.
AFFIRMED.

By 1uE Couver. ALLEN, J

In an action to foreclose a lien claimed for
materials farnished to a contractor, under a
sub contract, where the plaintiffs account,
duly verified, Is set up in the petition, and the
anawer of the owner of tha property contain«
a general denial, and also denies speciznlly any
indebitedness from the contractor on accounul
of thwe materials furnizhed, and The plaingio
offer= evidence In c¢hiel to prove that the ae
count has not been pald, and the defendant
without objectlon offers proof that It has been
pald, and after such proof objection because
payment is not gie-drd i3 first made when
check, by which the payment Is claimed to
mave been made, [s offered In evidence, and
where the whale case is tried through from
firat to last us though the principle lssus was
the question of payment. and the court finaa
adversely to the plaintiff,such finding will not
be disturbed because the pleadings stricily
construed do not present an {ssue of pay-
ment

All the justices concurring.

A truoe copy.

SYLLABRUS

Altest: C.J. BROWN,
[sEaL] Clerk Supreme Cours,
703

The Southern Kansas Rallway Company va
W. W, Painter,

Error from Samnar County.
REVERSED.
SYLLABUB. BY tuE CoUunT. ALLEN. J

1. Where the plaintiff in action to re-
covar damages for personal injuries makes
statemants on the witness stand concerning
matters vital to the care, substantially differ.
ent from thosa cobtain fn s deposition
which he admits Ilvlnﬁ\.i ed. but denies
the entire eorrectness of, it error for the
court to refuss o permit the defendant to
read in evidence thosa parts of the deposition
tending to contradict his testimony. and it is

wholly unimportant whether such deposition |

has baen filed with the clerk, or s sdin
ns o deposition.

2 Declarations of a conduactor of
train. madoe at the time of o simiiar
at the same place, and proof of tl
nected with such other acelden 1
have been tmproperly admitted In thi

All the justices concurring.

A true copy. ’

Atrest: C. J. BROWN,

[sEAL] Clerk Supreme Court

a7,

Helen A. Berry ve. The Kansas Cliy. Fort S
& Memphis Rallroad Compsny

Errdr from Bourbon County.
Motion fors Re-hearing
DENIED

SYLLABUSR. PER CURIAM,
Where one or more corporationa are ¢ons
dated Into n new corporatlon with a

name, and the old corporations
out of exiatence, if no arrangeme
respecting the property and lisbild
corpaorations that cease to exisl
the debts and obligations of sau
tions, the consulidated ornew corp
be answeralile for the Habllitles of
uent compnnies. in such a ca t
porastion succeeds to all the i
old corporations, and the dobt Lhe o
porations become by lmpligation i
tions of the now corporation.

All the justices coneurring.

3 COPY-
i:‘l'.:;:t :M 4 C.J. BROWN
[sEAL]) Clerk Supreme Court

IN THR SUPREMNE COURT
OF THE STATE OF KANSAR |

1, O. J. Brown, clerk of the sup
the state of Kansas, do hereby cer
rumgnl:.?' are true and correct ¢
syllnbi of the decisions Iln the abo
cases ns the same appear on file o my off

Witness iy hand and the seal of the

cours, vhis 9th day of

BEAL . J. i
l 1 Clerk Sapren

St. Denis Hotel.

BROADWAY AND ELEVENTH ST,

(Opposite Grace CUhuroli)

NEW YORH.
ROONS $1.07 PER DAY AND DPWARD.

The most centrally located hotal o fh
econducted on the European pisu, at moderaisa
prices. Heceutly enlargod by 4
soma addltlo that doubilos Its forims
The new ining Boom |4 one of
speclneans of Colonlal Decoration

s WM. TAYLOR.
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in this coun

An honest
Confession.

Ir we were asked the reasor
why “ Viave” performs sucl
wonderful cures, we would |
honest, and say, “We don’t
know.” Ask a scientist why
an apple invariably falls down-
ward, and he would say it was
due to the law of

Gravitation.

That is about all he counld teil
you. It is no more natoral
for bodies fo gravitate towars
the center of the earth than
iz for * Viavi’ to cure the dis
eases p{‘.t:llli:ir to women, It is
not a drug, but a yfood, which
nourishes and strengthens ths
affected parts, thereby enabling
nature to throw off the diseass.
Qur Health Book sent free

KANSAS VIAVI CO., Topeka, Kas.




